I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
TERRY Pl ERSON, | NC., )

No. BK 87-40686
Debt or (s) .
BANK OF CARBONDALE,
Plaintiff(s),
V.

TERRY Pl ERSQON, | NC. , )

N’ N N N e N N N’ N’

Def endant (' s).
MEMORANDUM AND ORDER

This matter i s before the Court on a notion for sumary j udgnment
filed by debtor, Terry Pierson, Inc. Debtor's notionwas filedin
response to a notion for relief fromstay filed by the Bank of
Car bondal e ("Bank"), acreditor claimng a perfected security interest
in debtor's property. Inits notion for sumary judgnment, debtor
contends that the Bank failed to properly perfect its security interest
inthat its financing statenent was fil ed under the individual names of
debtor' s of ficers rat her than under debtor's corporate nane and t hat
t he Bank was t hus an unsecured creditor not entitledtorelief fromthe
automatic stay.

On Cctober 1, 1986, debtor executed a prom ssory note and security
agreenment with the Bank, granting the Bank a security interest in
certain restaurant equi pmrent owned by debtor. The note was si gned by
Terry Pierson as president of Terry Pierson, Inc. The Bank fil ed a

financing statenent wwththelllinois Secretary of State, listingthe



debtors as Terry Pierson and Wayl and Si ns,

i ndi vidual ly. The financing statenent was signed by Terry Pi erson and
by "Wayl and D. Sins, Sec.-Treas." The address |isted under the nanes
of Terry Pierson and Wayl and Si ns was that of the restaurant in
guesti on.

Subsequent to the filing of the Bank's financing statenent,
debtor' s attorney requested a UCC search to be conducted i n t he nane of
Terry Pierson, Inc. The search did not reveal the financing statenent
filed by the Bank under t he nanmes of Terry Pi erson and Wayl and Si ns.
Inan affidavit attachedto debtor's notion for summary judgnent, an
enpl oyee of the Illinois Secretary of State's O fice stated that a
sear ch conducted i n t he nane of a corporate debtor woul d reveal "only
UCC-statenments filed in the name of the corporate debtor." The
af fidavit conti nued:

The UCC-financing statenments filedinthe nane of
t he i ndividual Debtor will not appear on the
corporate Debtor's search * * *, Mor e
specifically, UCCfinancing statenments filedin
t he name of the individual Debtor will not be
reveal ed on a UCC- sear ch of a cor porat e Debt or,
evenif theonly difference fromthe individual
Debtor is an "Inc." after the Debtor's nane.

In assertingthat the Bank' s financi ng statenent was i nsuffi ci ent
to perfect the Bank's interest indebtor's restaurant equi pment, debtor
mai ntai ns that the Bank failed to conply with section 9-402(7) of the
Uni f ormConmrer ci al Code (I11.Rev. Stat., ch. 26, 89-402(7)), which
states the formal requisites for identifyingthe debtor in a financing

statenment. Section 9-402(7) provides in pertinent part:

A financing statenent sufficiently shows t he nane
of the debtor if it gives the individual
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partnership or corporate name of the debtor,
whet her or not it adds ot her trade nanes or namnes
of partners.

The Illinois Code Comment for section 9-402(7) specifically states:
Wher e t he debtor i s incorporated, the nane of the
corporation should always be used in the
financing statement * * *. [|].Ann. Stat., ch.

26, 89-402(7), at 283 (Smith-Hurd 1974).

Si nce the Bank' s fi nanci ng statenent herelisted Terry Pi erson and

Wayl and Si ns, individually, as debtors rather than Terry Pi erson, Inc.,

debt or contends that it was ineffectiveto perfect the Bank's security

interest in the corporate debtor's equi pnent.

I n response to debtor's contentions, the Bank asserts that its
fi nanci ng statenent substantially conpliedw th the requirenents of
section 9-402(7) and that t he fi nanci ng stat enent was not so seriously
m sl eading as to defeat its security interest. The Bank relies on UCC
section 9-402(8), which provides:

A financing statenment substantially conplying
with the requirenments of this Section is
effective even thoughit contains m nor errors
whi ch are not seriously m sl eadi ng.
I11.Rev.Stat., ch. 26, 8402(8).

The Bank mai nt ai ns t hat because t he fi nanci ng st atenent "was si gned as

a corporate docunent" by Wayl and Sins as secretary/treasurer and

cont ai ned t he address of the corporate debtor, it was sufficient to put

potential creditors onnotice that corporate assets were subject to a

prior security interest. The Bank concedes that the UCC search

conducted at the request of debtor's attorney did not reveal the

financing statenment filedintheindividuals' nanes, but asserts that

t o def eat perfection of the Bank's security interest onthe basis of



"the [slight] di screpancy between t he debtor's nanme and howit [was]

filed with the Secretary of State" would pronote form over substance.
Under the notice filing systemof the UCC, a financing st at enent

filedto perfect asecurityinterest incollateral nust provi de enough

informationto alert aninterested party of a possible prior security

interest inthat collateral. Inre Swati, 54 B.R 498 (Bankr. N.D.

I11. 1985). Since financing statenents are indexedinthe appropriate
recording offi ces accordi ng to t he nanes of the debtors, the name under
whi ch a financing statenent is filed nust be sufficiently simlar to
t he debtor's name "so t hat a reasonabl y prudent subsequent creditor
woul d be I i kel y to di scover the prior securityinterest.” ld. at 501.
Despite the essentially factual nature of such aninquiry, seelnre

McGovern Auto Speciality, Inc., 51 B.Rat 511 (Bankr. E. D. Pa. 1985),

it has been held in a substantial nunber of cases that a fi nancing
statenent i s defective and insufficient toconstitute perfection where
thefilingisunder anentity' s namethat islegallydifferent fromthe
actual owner evenif thenames arevirtually identical. See Swati, 54
B.R at 501.

InMatter of Lintz West Side Lunber, Inc., 655 F.2d 786 (7th Cir.

1981), the court consi dered whet her a fi nancing statenent filedin
i ndi vi dual nanes of the principal owers, directors and of ficers of the
debt or corporation was sufficient to perfect the creditor bank's
security interest incorporate assets. The court notedthat, as a duly
constituted corporation, the debtor was al egal entity separate and
di stinct fromthe i ndi vi dual s whose nanes appeared on t he fi nanci ng

statenment. The court concluded that the bank's failure toincludethe
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correct nane of the debtor corporationinits financing statenent was
seriously m sl eadi ng because subsequent creditors had t o depend upon a
governnment official to search state records for the financing
statement. The court st ated:

A creditor would ordinarily, and could
reasonabl y, assune t hat cor porate assets woul d
not be encunbered by a security interest filed
under t he nanes of these individuals despitethe
simlarity in the nanmes. Unless a creditor
requested a search for the security interest held
by others in the [individuals'] personal
property, the Bank's security interest woul d not
be found. Under these circunstances, we cannot
say that the names of the debtors were
sufficiently simlar to provide a creditor or
of ficial searching the records on behal f of a
creditor with reasonabl e noti ce of the Bank's
security interest. 1d. at 791. (Enphasis in
original.)

Simlarly, in Mtter of Hi nson and Hinson, Inc., 62 B.R 964

Bankr. WD. Pa. 1986), the court determ ned that a financi ng st at enent
filedintheindividual nane of a corporate officer rather thaninthe
nane of the debtor corporation was seriously m sl eadi ng where, due to
t he indexing system involved, one conducting a search in the
corporation's name would fail tofindthe financing statenment filedin
t he i ndi vi dual nane. The court pointed out that since the corporation
was a different | egal entity fromthe i ndi vi dual named i n t he fi nanci ng
statement with different rights and obligations, the financing
statenment was i nsufficient to provide notice of the security interest
in corporate assets.

The Bank seeks t o di stingui shH nson fromthe instant case, noting
t hat t he financi ng statenent there was si gned by an i ndi vi dual of ficer

with noindication of his corporate capacity whereas, intheinstant
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case, at |east one of the individuals, Wayl and Sinms, signed the
financi ng statenent in his corporate capacity as secretary/treasurer.

The court inlnre My Pl ace or Yours, Inc., 34 B.R 197 (Bankr. D. \W.

1983), considered asimlar i ssue of whether a financing st atenent
filed in the nanme of two individuals and signed by one of the
individuals in a corporate capacity was sufficient to perfect a
security interest executed by the debtor corporation. The court
concl uded that such a financing statenent didnot fulfill the"inquiry
noti ce" purpose of section 9-402, as prospective creditors searching
t he records under the corporation's name woul d not have found the
financing statenment fil ed under the individuals' nanmes and t hus woul d
have had no opportunity to exam ne the signature nane in the
i ndi vidual's corporate capacity.

This reasoning is equally applicabletotheinstant case where the
financing statenment was filedinthe nanes of Terry Pi erson and Wayl and
Si ms as i ndi vi dual s and not i nthe nane of the debtor, Terry Pi erson,
| nc. Because a search of the records in the nane of Terry Pi erson,
I nc. woul d not reveal the financing statenment inissue, the fact that
t he fi nanci ng stat ement was si gned in a corporate capacity by one of
t he debtor's of ficers was i nsufficient to put potential creditors on
notice of the Bank's prior security interest.

The Bank's further contentionthat its financing statenent was
sufficient because it contained the address of debtor's business
| ocation is |ikew se without merit. While the Bank asserts that
potential creditors woul d be on noticethat the restaurant equi pnment

was | ocat ed at debtor's address rather than that of the individualsin



guestion, this argunent agai n presunes t hat one searching the records
woul d have an opportunity t o exam ne the Bank' s fi nanci ng st at enent .
Since a search i nthe nane of the corporate debtor would fail to reveal
the financing statenment, information on the financing statenment
relatingto debtor's corporate status woul d provide no notice of the
Bank's interest in the restaurant equipnment.

The Bank contends finally that because Terry Pierson, Inc. is a
"Sub S" corporationwhereinprofits and | osses pass throughtothe
sharehol ders in proportion to their ownership interest in the
corporation, acreditor interestedin | oaning noneyto Terry Pi erson,
| nc. woul d search the records for any i ndebt edness of Terry Pi erson
i ndi vidual |y and woul d, therefore, findthe financing statenent filed
inhisnaneindividually. This Court finds no basis for the Bank's
contention, as an electionto betaxed as a Subchapter S corporation
does not affect the status of a corporation as a legal entity.
Debtor's separate | egal status as a corporationrequiredthat potenti al
creditors be appri sed of obligations incurredinthe corporate nane,
and t he Bank' s fi nanci ng statenent filedinthe nanme of the individual
shar ehol ders was insufficient for this purpose.

This Court finds distinguishable the case of Inre Central

W sconsin Ag Supply, Inc., 36 B.R 908 (Bankr. WD. Ws. 1983), cited

by t he Bank i n support of its argunment that the di screpancy bet ween
debtor's nane and that listed onits financing statenment was not
seriously m sleading. The secured creditor there had filed its
financi ng statenent inthe nane of "Central W sconsi n Ag Supply Co."

rather than in the debtor's correct nane of "Central W sconsi n Ag
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Supply, Inc.," and the court held that the creditor's failure "to
properly delineate the debtor's corporation status [was] mnor." 36
B.R at 912. Because of the type of indexing systemin Central
W sconsin, however, searches conducted inthe debtor's corporate nane
at various tinmes reveal ed the fi nanci ng statenent i n question, which
"was i ndexed squarely anong thefilingswiththe correct corporate
designation.” 36 B.R at 912. The court observed that the | ack of
I nc. "after a deci dedly uncommon busi ness nane,"” 36 B. R at 913, was
not so m sleading that a creditor,

with even a nodi cum of concern for his own

security interest, would fail to investigate

whet her the filing [in question] was agai nst the

same debtor. 36 B.R at 913.

By contrast, it i s undisputedthat arecord searchindebtor’'s
corporate nanme here failed to reveal the Bank's fi nanci ng st at enent
filedintheindividuals' names. Sincethe financing statenent could
not be found by conducting a search in debtor's name, there woul d be no
reason for a reasonably prudent creditor toinvestigate further. It
nmust be concl uded, therefore, that the di screpancy bet ween t he names i n
guestion was seriously msleading and failed to fulfill the
requi renents of notice filing.

For the reasons stated this Court finds that the Bank's fi nanci ng
statement was i neffectiveto perfect its securityinterest indebtor's
equi pnent. The Bank's i nterest, accordingly, is subordinatetothat of
debt or, whi ch as debtor-i n-possessi on has the rights and powers of a

hypot hetical |ien creditor under 8544(a). See 11 U.S.C. 881107(a),

544(a). The Bank, as an unsecured creditor, isnot entitledtorelief



fromstay, see Swati, 54 B.R at 504, and this Court wll grant

debtor's notion for summary judgnment and deny t he Bank' s noti on for
relief from stay.

| T 1S ORDERED t hat debtor's notion for summary judgnment is
GRANTED

| T IS FURTHER ORDERED t hat t he Bank's notion for relief from

automatic stay i s DENI ED.

/sl Kenneth J. Meyers
U S. BANKRUPTCY JUDGE

ENTERED: April 4, 1988




